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IN THE UNITED STATES DISTRICT COURT USD.C. - Atlanta
FOR THE NORTHERN DISTRICT OF GEORGIA g 07 201
ATLANTA DIVISION

JQMES N; EN, Clork

Peputy-rark

FEDERAL DEPOSIT INSURANCE
CORPORATION, in its Capacity as
Receiver of Neighborhood Community
Bank of Newnan, Georgia,

Plaintiff,

V.
MARK BRITTAIN, and SMITH, 1: 11-CV¥~ 037 2
WELCH & BRITTAIN, LLP,

N’ N N’ N N N N N N N N S N

Defendants.

AFFIDAVIT OF WILLIAM D. MONTGOMERY

COMES NOW the Affiant, William D. Montgomery, who, after being duly
sworn, states and deposes as follows:

L.
My name is William D. Montgomery. I am over the age of twenty-one,

suffer from no legal disabilities, and am competent to testify about the matters
stated herein.
I1.

I am an attorney duly licensed and engaged in the full time practice of law in

the metropolitan Atlanta, Georgia area. I received my law degree from the
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University of Georgia School of Law in 1970. I was admitted to the State Bar of
Georgia in 1970. Since 1970, I have been engaged full time in the practice of law
in the State of Georgia, with a substantial portion of my practice being devoted to
representation of parties in real estate transactions, including buyers, sellers,
investors, borrowers and lenders in documenting, closing and funding real estate
acquisition, development and finance transactions.

I1I.

As a result of my training and experience, I am familiar with the
standards of skill, care, prudence and diligence normally possessed and utilized
by lawyers in Georgia and elsewhere of ordinary skill and capacity exercised in
the representation of clients in real estate transactions and in closing purchase
and sales of and financing for the acquisition, development and financing of real
estate and the performance of the tasks which they undertake related to such
services.

IV.

I give this Affidavit for use in compliance with O.C.G.A. § 9-11-9.1, and
for all other purposes allowed by law.

V.

In connection with the opinions expressed herein, I have assumed the
following facts:

1. Defendant Mark Bnttain is an attorney duly licensed in the

State of Georgia who practices law as a Partner of the Defendant Smith

Welch & Brittain, LLP. Defendant Brittain's law practice focuses
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primarily upon providing representation to clients involved in real estate
related matters.

2. The Defendant, Smith, Welch & Brittain, LLP is a limited
liability partnership that by and through its partners and associates is
engaged in the practice of law in the State of Georgia.

3. The Federal Deposit Insurance Corporation is a corporation
organized and existing under the laws of the United States of America. 12
U.S.C. § 1811, et seq. The FDIC is an instrumentality of the United
States of America and is charged with, among other duties, the orderly
liquidation of failed banks. 12 U.S.C. §1821 (d). Neighborhood
Community Bank of Newnan, Georgia ("NCB") was a state-chartered
member bank under the laws of the state of Georgia, and its deposits
were FDIC-insured. On or about June 26, 2009, the Commissioner of
Banking for the State of Georgia determined that NCB was operating in an
unsafe and unsound manner, and secured a court order that NCB be
closed. The same court appointed FDIC as Receiver of NCB, and the
FDIC accepted the appointment as Receiver. By operation of law, the
FDIC acquired all of the property, assets, rights, and claims of NCB,
including the claims asserted in the Complaint to which this Affidavit
relates, and is the proper party Plaintiff to bring such action.

4,  The Complaint seeks damages for professional negligence and
misconduct allegedly committed by Defendants while acting as attorneys
for NCB in four commercial loan transactions from 2005 to 2007.

5.  Each transaction involved a loan made by NCB to one of four

limited liability companies each of which was controlled and owned by
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a real estate developer named Jeff Grant. Each of the loans was used to
purchase and develop specific tracts of real property. Security title to
each property was conveyed to NCB by deed to secure debt and
related security instruments, to serve as collateral for repayment of
the applicable loan. Grant intended to install streets, utilities and
other infrastructure required to develop the land into single family
residential building lots on each property, which he planned to sell to
home builders and others.

6. In representing NCB in its making these loans, Defendants were
responsible for tasks which included, without limitation, preparing and
obtaining the execution and filing of loan documents, receiving and
disbursing loan proceeds, and following the authorized instructions from
NCB including closing the related acquisition and financing transactions
so as to obtain first priority security title to the relevant real property and
where required, providing a first priority security position in any
certificates of deposit that were to serve as additional collateral.

7. Prior to the first NCB loan made to a Jeff Grant company in
December of 2005, Defendants had served as primary counsel for Grant
and his companies in a variety of legal matters, including real estate,
corporate, litigation, and employment law matters. Defendants'
representation of Grant and his companies continued during the time in
which Defendants represented NCB in making the subject loans.

8.  Defendants first represented NCB in late 2005 and early 2006 in a

finance transaction involving a Grant owned company as borrower in a
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loan to Southern Lumber II, LLC (“Southern Lumber II”). In the loan
application submitted to NCB for the Southern Lumber II loan, Grant
represented that the loan purpose was to purchase approximately
41acres in Henry County, Georgia, for $1,992,011.66. The NCB loan
committee, after investigation, approved the loan for $3,905,136.00, an
amount intended to fund the stated purchase price and additional
development costs, with the requirement that the borrower furnish an
equity payment with its own funds of $390,500.00, to be in the form of a
certificate of deposit in that amount, which would be posted with NCB as
collateral for repayment of the loan in addition to the real estate.

9.  After the loan was approved, Defendants were engaged by
NCB to represent only NCB in its making the loan to Southern
Lumber II. Defendants were instructed to close the transaction utilizing
an initial loan advance of $2,000,000.00 to cover the sum required to
purchase the 41 acres for $1,992,011.66. Defendants were also instructed
that Southern Lumber II was required to purchase with its own funds a
certificate of deposit, which NCB would hold as collateral. No one at
NCB ever communicated permission for Defendants to deviate from
closing the loan and disbursing the funds for any amount other than the
agreed upon land purchase price, or to advance any portion of the initial
$2,000,000.00 advance by NCB of loan funds to Grant or any of his
companies.

10.  Unknown to NCB at the time it approved and made the loan to

Southern Lumber II, Grant and Southern Lumber II had misrepresented
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and overstated the purchase price of the land in the loan application. Grant
and Southern Lumber II actually had an agreement to purchase the
property for $1,336,725.00, an amount $673,275.00 less than the purchase
price represented to NCB.

11.  The loan closing conducted by Defendants as evidenced by the loan
closing Settlement Statement dated December 29, 2005, and the receipts
and disbursements of funds reflected therein, appeared to comply with the
instruction of NCB and to follow the course of action required by NCB.
An NCB loan officer appeared for the closing on December 29, 2005. He
only witnessed the closing of the making of the loan. The loan officer
did not witness or participate in the closing of the purchase of the real
estate, which did not take place until January 3, 2006.

12. Instead of creating a Settlement Statement for the closing of the
Southern Lumber II loan that accurately showed the receipt and use of
all funds in the transaction, Defendants created two conflicting
Settlement Statements, one given to NCB at the loan closing, and one not
given to NCB that depicted the purchase of the real estate several days
later. The loan closing Settlement Statement that was given to the loan
officer was a HUD-1 Settlement Statement signed by Defendants. It
falsely detailed a transaction with an initial loan advance of
$2,000,000.00 based upon a land purchase price of $1,992,011.66,
and the purchase of a certificate of deposit of $400,000.00 utilizing the

borrower’s separate funds provided by Grant or Southern Lumber II. The

loan transaction and related receipts and disbursements described on and
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evidenced by this Settlement Statement appeared to conform to the terms
of NCB's loan commitment.

13. Defendants subsequently closed the purchase of the real estate by
Southern Lumber II five days later. Because Defendants were to be present
representing NCB’s interest in the closing of the purchase of the real estate,
and NCB had advanced to Defendants’ escrow account on December 29,
2005 the initial loan disbursement, no action was required by any NCB
representatives at the purchase transaction, and no loan officer or other
employee from NCB was required to be present at this closing. At or
prior to this closing, a separate Settlement Statement was created by
Defendants for the real estate purchase which was not given to NCB. This
second Settlement Statement reflected the lower purchase price for which
the real estate collateral was purchased. It detailed a transaction with a
materially different land purchase price of $1,336.725.00. It also
indicated that the additional $673,275.00 that NCB advanced for the
misrepresented higher purchase of $1,992,011.66 was disbursed to Grant's
company, Southern Lumber, Inc. Grant then used $400,000 of the
$673,275 of loan proceeds to purchase from NCB the certificate of deposit
NCB required instead of using his own funds for that purpose.

14.  The second Settlement Statement depicting the details of the actual
purchase of the real estate and use of the loan proceeds was not given to
NCB at the time of the January 3, 2006 closing, or at any time until May

27, 2009, when Defendants' defense counsel produced it at the request of

NCB's counsel.
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15. At no time after the closing of the Southern Lumber II loan
did Defendants inform NCB of Grant's wrongful conduct involving the
improper and unauthorized usage of the loan funds. Defendants withheld
this information that was critical to a variety of decisions by NCB,
including whether to report Grant to criminal authorities, whether to
file reports with various government regulatory agencies, whether to
declare the loan in default and begin recovery efforts, and whether to do
any further business with Grant. Had it known of Grant's wrongful
conduct in the Southern Lumber II loan, NCB would have declined all
future loan requests by Grant and his companies. Instead of disclosure
of this critical information, Defendants withheld it, and, in the eighteen
months that followed, Defendants continued to accept engagements to
represent NCB in making additional loans to Grant and his companies.
16. A month after the Southern Lumber II loan closing, Defendants
represented NCB in a loan to another Grant company, Orchard Road,
LLC (“Orchard Road”). Grant's loan application for the Orchard
Road project and Defendants' handling of the loan closing was the
same conduct as that evident in the Southern Lumber II loan. At no time
before and or after the closing of the Orchard Road transaction did
Defendants reveal Grant's wrongful conduct in the Southern Lumber II
loan to NCB.

17. For Orchard Road, Grant represented in his loan application that

the purchase price of the land was $3.36 million. He requested a loan

amount sufficient to purchase the land at that price together with
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additional funds to cover the cost of development as a subdivision. The
total loan request was $6,259,605.00.

18. With no knowledge of Grant’s prior wrongful conduct in the
Southern Lumber II loan, the NCB loan committee, after investigation
and analysis, approved the Orchard Road application. Defendants were
then engaged by NCB to represent only NCB in its making the loan to
Orchard Road. The loan as approved and reflected in NCB’s A&D Loan
Commitment dated February 24, 2006 was for the requested amount of
$6,259,605.00. Defendants were instructed to close the transaction
with the use of loan proceeds to include land acquisition for a purchase
price of $3.36 million. Defendants were also instructed that Orchard
Road was required to purchase with its own funds and post with NCB
as collateral in addition to the land, a certificate of deposit. No one at
NCB ever communicated any permission for Defendants to deviate from
closing the Orchard Road loan in a manner that would authorize
Defendants to utilize loan proceeds to acquire the land at less than the
represented land purchase price, or to deviate from the requirement that the
borrower purchase with its own funds the certificate of deposit in the
specified amount, which was required as additional collateral.
Furthermore, no one at NCB authorized Defendants to disburse any loan
proceeds to Grant or his companies for the purpose of reimbursing costs
allegedly incurred in work on the site, or for real estate commissions.

19. When NCB approved and made the loan to Orchard Road, NCB

was unaware Grant and Orchard Road again had used falsified contracts
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to misrepresent and overstate the purchase price of the land in the loan
application submitted to the bank. Grant and Orchard Road actually had
agreements to purchase the property for only $2,637,650.00, an amount
some $722,350.00 less than the $3.36 million purchase price
represented to NCB in its loan request.

20. The loan closing transaction conducted by Defendants as evidenced
by the loan closing Settlement Statement dated February 27, 2006, and the
receipts and disbursements of funds reflected therein, appeared to comply
with the instructions of NCB and to follow the course of action required
by NCB. An NCB loan officer appeared for the closing on February 27,
2006 at the offices of Defendants. He only witnessed the closing of the
making of the loan. The loan officer did not witness or participate in the
four separate closings that resulted in the purchase of the real estate,
which took place after the loan officer left the loan closing.

21. Instead of creating a Settlement Statement for the Orchard Road
loan that accurately showed the receipt and use of all loan funds advanced
and borrower funds furnished in the transaction, Defendants created
multiple Settlement Statements, one given to NCB at the closing which
reflected an initial loan advance of $3,405,018.03 used to fund the land
purchase. Four other real estate sales related Settlement Statements, not
given to NCB, evidenced the purchase of the real estate that was
completed after the loan officer left. The loan closing Settlement
Statement that was given to the loan officer was a HUD-1 Settlement

Statement signed by Defendant Brittain. It falsely detailed a transaction

10
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with a land purchase price of $3.36 million, and the purchase, with their
own funds, of a certificate of deposit of $625,960.00 by Grant or Orchard
Road. The transaction described on this Settlement Statement conformed to
the terms of NCB's loan commitment. The NCB loan officer was given
this loan closing Settlement Statement, after which he left Defendants'
office.

22. Later that day, Defendants closed the purchase of the real estate
tracts by Orchard Road. Because Defendants were to be present
representing NCB’s interest in the closing of the purchase of the real estate,
and NCB had advanced to Defendants’ escrow account on February 26, 2007
the initial loan disbursement, no action was required by any NCB
representatives at the purchase transaction, and no one from NCB was
required to be present at these acquisition closings. Separate real
estate Settlement Statements were created by Defendants for the real
estate purchases, which were not given to NCB. They detailed a series of
four related purchase transactions with a materially different aggregate
land purchase price of $2,637,650.00. These statements reflected that the
additional $722,350.00 that NCB advanced for the land purchase was
given outright to Grant's company, Southern Lumber, Inc. for a variety of
charges that were not for authorized loan purposes and were in breach of
NCB's loan commitment and the instructions given to Defendants. Grant
then used $625,960.00 of the $722,350.00 of loaned funds to purchase the

certificate of deposit from NCB as additional collateral. Grant left the

11
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closing in receipt of a check for the remaining amount of the initial loan
advance of almost $100,000.00.

23. The additional real estate Settlement Statements depicting the details
of the actual purchase of the real estate and use of the loan proceeds were
not given to NCB at the time of the February 27, 2006 closing, or at any
time until July, 2008, when Defendants produced them after the loan
had gone into default.

24. At no time after the closing of the Orchard Road loan did
Defendants inform NCB of Grant's improper and unauthorized usage of
the loan funds. Defendants withheld this information that was critical to a
variety of decisions by NCB, including whether to report Grant to
criminal authorities, whether to file a report with various government
regulatory agencies, whether to declare the loan in default and begin
recovery efforts, and whether to do any further business with Grant.
Had it known of Grant's wrongful conduct in the Southern Lumber II
and/or Orchard Road loans, NCB would have declined all future loan
requests by Grant and his companies. Despite not making disclosures of
Grant's misconduct, Defendants continued to accept future
engagements to represent NCB in making additional loans to Grant
and his companies in which Grant engaged in the same conduct.

25. Grant submitted a loan application in July, 2006, for a
$1,902,500.00 loan to his company Rogers Road, LLC (“Rogers Road”)
to acquire and develop land into a subdivision of lots for single family

residences. Without knowledge of the prior wrongful conduct, NCB's loan

12
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committee, after investigation and analysis, approved the application.
NCB then hired Defendants to represent it alone in its making the loan to
Rogers Road. Despite Defendants having witnessed Grant's wrongful
conduct in two prior NCB loans, Defendants failed to inform NCB after
they were hired about what they knew, thereby depriving NCB of
material information critical to their decision to approve the loan to Rogers
Road.

26. On July 26, 2006, Defendants represented NCB in closing the
loan to Rogers Road in the amount of $1,902,500.00. The loan is in
default, and Rogers Road and Grant are insolvent.

27. In May, 2007, Defendants represented NCB in a loan to another
Grant company, West Panola, LLC (“West Panola”). Grant's scheme,
his loan application, and Defendants' handling of the loan closing
followed the same improper course of action as with the Southern
Lumber II and Orchard Road loans.

28. For West Panola, Grant represented in his loan application that
the purchase price of approximately 45 acres of land was $1,060,000.00
and submitted to NCB a falsified Sales Contract with Henry L. Hand, Sr.
as seller that confirmed that price. He requested a loan for an amount
sufficient to purchase the land at that price and to include development
costs. The total loan request was $2,234,445.00.

29. The NCB loan committee was unaware of Grant's wrongful
conduct in the Southern Lumber II and Orchard Road loans. Had it known

of these facts, NCB would have declined all future loan requests by

13
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Grant and his companies, including the West Panola loan application.
After investigation and analysis, NCB approved the West Panola
application. Defendants were then engaged by NCB to represent it alone in
its making the loan to West Panola. The loan as approved was for the
requested amount of $2,234,445.00 and then revised to $2,128,217.00,
but subsequently further revised and closed for the amount of
$2,215,300.00. Defendants were instructed to close the transaction
with the use of loan proceeds to include a land purchase price of
$1,060,000. Defendants were also instructed that West Panola was
required to contribute equity of $212,000.00 from borrower’s own funds
toward the purchase price of the land. No one at NCB ever
communicated any permission for Defendants to deviate from closing
the West Panola loan in a manner that would authorize Defendants to
utilize loan proceeds to acquire the land at less than the agreed upon land
purchase price, or to waive the requirement that the borrower provide the
equity payment from its own funds to be used in the land purchase. No
one at NCB authorized Defendants to disburse any loan proceeds to Grant
or his companies for purposes not permitted in connection with the
$867,366.50 initial draw.

30. When NCB approved and made the loan to West Panola, NCB
was unaware Grant and West Panola had misrepresented the purchase
price of the land in the loan application submitted to the bank. Grant and
West Panola actually had an agreement to purchase the property from

two separate sellers for an aggregate price of $770,600.00, an amount

14
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some $289,400.00 less than the $1,060,000.00 single seller purchase
price presented to NCB.

31. The loan closing transaction conducted by Defendants as evidenced
by the loan closing Settlement Statement dated May 21, 2007, and the
receipts and disbursements of funds reflected therein, appears to comply
with the instructions of NCB and to follow the course of action required
by NCB. An NCB loan officer appeared for the loan closing on May
21, 2007 at the offices of Defendants. He only witnessed the closing of
the loan to West Panola. Because Defendants were to be present
representing NCB’s interest in the closing of the purchase of the real estate,
and NCB had advanced to Defendants’ escrow account on May 21, 2007 the
initial loan disbursement, no action was required by any NCB representatives
at the purchase transaction, the loan officer did not witness or participate
in the two subsequent closings held that date at the offices of Defendants
that resulted in the purchase of the real estate, which took place after the
loan officer left the loan closing.

32. Instead of creating a Settlement Statement for the West Panola loan
that accurately showed the receipt and use of all loan funds and borrower
funds in the transaction, Defendants created three Settlement Statements,
one given to NCB at the loan closing, and two not given to NCB, that
reflected the disbursement of funds to purchase the two real estate tracts
after the loan officer left. The loan closing Settlement Statement for the
West Panola loan that was given to the loan officer was a HUD-1
Settlement Statement signed by Defendant Brittain. It falsely detailed a

transaction with an initial disbursement of loan proceeds of $848,000.00

15
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being advanced toward purchase of the land at the falsely represented
$1,060,000.00 purchase price. The transaction described on this Settlement
Statement would have conformed to the terms of NCB's loan commitment.
The NCB loan officer was given this loan closing Settlement Statement,
after which he left Defendants' office.

33. Later that day, Defendants closed the purchase of the real estate
by West Panola. No one from NCB was present at these two closings.
Two separate real estate Settlement Statements were created by
Defendants for the real estate purchase which were not given to NCB.
They detailed two transactions, one for $645,600.00 for 43.04 acres and
the other for $125,000.00 for 2.42 acres, which together reflected a
materially different land purchase price total of $770,600.00, which was
funded entirely by NCB’s initial $864,000 advance, with no equity
amount having been contributed by Grant or West Panola in either
purchase transaction. The real estate Settlement Statements also failed to
disclose that Defendants allowed Grant and West Panola to take NCB’s
loan proceeds from the closing by Defendants delivering to West Panola a
check for $85,274.96. The fact that Defendants disbursed this money to
West Panola was not disclosed to NCB until its attorneys requested in
September, 2008 a copy of Defendants’ escrow account records related to
the West Panola loan transaction.

34. The second and third Settlement Statements depicting the details of the

actual purchases of the real estate and use of the loan proceeds were not given

16
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to NCB at the time of the May 21, 2007 closing, or at any time until July, 2008,
when Defendants produced them after the loan had gone into default.
VI

Based upon the foregoing assumed facts, it is my opinion and belief
that the acts and omissions of Defendants in conjunction with services
rendered as counsel to NCB constitute the performance of legal services
below that requisite degree of skill, care, prudence and diligence commonly
possessed and exercised by reasonably skillful and prudent lawyers in
Georgia similarly situated under the same or similar circumstances and
therefore constitute a breach by Defendants of the required professional
standard of care owed to Plaintiff in at least the following respects:

1. In each of NCB's loan transactions with Southern Lumber 1I,
Orchard Road, LLC, and West Panola, LLC, Defendants committed separate
breaches of the standard of care in each transaction, which included:

A. Deviating from NCB's closing instructions to Defendants by

preparing transaction documents, including separate Settlement

Statements for each loan and the related sale that were inconsistent

and in conflict with each other (i) as to the land purchase prices

reflected therein; (ii) as to the disbursements of the loan advances that
were deposited by NCB into Defendant’s escrow account and the
purposes designated for same; and (iii) in failing to accurately reflect
how the borrowers provided funds to either (1) purchase a certificate

of deposit as additional collateral required by NCB or (2) provide

17
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equity to fund a portion of the land purchase price, in direct violation
of NCB’s closing requirements;

B. Failing to reject any request by Grant or his associates to prepare
the loan and sale transactions to close in the manner they were
consummated;

C. In anticipation of Defendants' disputed contention that the NCB
loan officers who attended each of the three subject loan closings
verbally informed Defendants' non-attorney staff that it was
permissible to close the borrowers’ purchase transactions in the manner
reflected in the sale Settlement Statements (that had an effect adverse to
the interests of NCB), it would have been a breach of the standard of care
to make these material substantive changes to the business terms of each
loan based only on purported verbal comments by loan officers to non-
attorney staff. Even had there been verbal comments by the loan
officers purporting to authorize such material changes, it would have
been a breach to have failed to have obtained from an appropriate
level of NCB's senior management a written directive authorizing
Defendants to alter the business terms of each loan so as to conform to the
manner in which each of the related purchase transactions closed;

D. Failing at any time prior to or during the several loan closings to
advise NCB’s senior management of the borrower’s requested changes to
the business terms of and purposes for which loan funds could be used, and

failure to obtain the written authorization from senior management to

18
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proceed to close and disburse proceeds in conformity with such revised
terms;

E. Making disbursements for unauthorized purposes to or for the
benefit of Grant and his companies from NCB's initial advances of loan
funds;

F.  Failing to timely provide NCB with closing documents that
accounted for the receipt and use of all loan and borrower funds,
including the exact manner in which loan advances were used to purchase
the real estate and to provide satisfactory evidence that the down
payments and the Certificate of Deposit purchase amounts required of
Grant and his companies were provided from the separate resources of
such parties at each closing;

G. Signing the HUD-1 Settlement Statements, which contain a
covenant that they accurately depict the Defendants’ receipt and
disbursement of funds, when, in fact, the loan Settlement Statements
falsely depicted the real estate as having been purchased for the higher
misrepresented purchase prices, instead of the lower prices at which the
land was actually purchased;

H. Signing the HUD-1 Settlement Statement for the West Panola
loan, and attesting that it accurately described the loan funds received
and disbursed, when that Settlement Statement failed to disclose that
Defendants had delivered a check to West Panola for $85,274.96 of
NCB’s loaned funds in conjunction with closing the related land

purchase transactions; and
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L. Accepting serial new engagements to represent NCB in the loans
to Grant and his companies that arose after Defendants had witnessed
and facilitated the wrongful conduct in the Southern Lumber II loan,
including the Orchard Road and West Panola loans, without having
fully disclosed to NCB Grant’s earlier wrongful conduct in the prior
loans.

2. In the loan transaction with Rogers Road, LLC, Defendants
committed a breach of the standard of care by failing to inform an appropriate
level of senior management at NCB of Grant's prior wrongful conduct related
to the closings of the Southern Lumber II and Orchard Road loans, and failing to
disclose that the two loans had closed on materially altered terms.

VIL

In my professional opinion, Defendants, in their actions and omissions in
the above described matters, committed a breach of requisite standards of skill,
care, prudence and diligence as lawyers of ordinary skill and capacity
commonly possess and exercise in the performance of the tasks which they
undertake to consummate similar loan transactions on behalf of lender clients.

FURTHER AFFIANT SAYETH NOT.
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William D. Montgomery
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